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records and documents pursuant to
this section.

[37 FR 15135, July 28, 1972, as amended at 40
FR 2973, Jan. 17, 1975; 46 FR 51723, Oct. 22,
1981]

SUMMARY DISPOSITION ON PLEADINGS

§ 2.749 Authority of presiding officer
to dispose of certain issues on the
pleadings.

(a) Any party to a proceeding may
move, with or without supporting affi-
davits, for a decision by the presiding
officer in that party’s favor as to all or
any part of the matters involved in the
proceeding. The moving party shall
annex to the motion a separate, short,
and concise statement of the material
facts as to which the moving party
contends that there is no genuine issue
to be heard. Motions may be filed at
any time. Any other party may serve
an answer supporting or opposing the
motion, with or without affidavits,
within twenty (20) days after service of
the motion. The party shall annex to
any answer opposing the motion a sep-
arate, short, and concise statement of
the material facts as to which it is con-
tended there exists a genuine issue to
be heard. All material facts set forth in
the statement required to be served by
the moving party will be deemed to be
admitted unless controverted by the
statement required to be served by the
opposing party. The opposing party
may, within ten (10) days after service,
respond in writing to new facts and ar-
guments presented in any statement
filed in support of the motion. No fur-
ther supporting statements or re-
sponses thereto may be entertained.
The presiding officer may dismiss sum-
marily or hold in abeyance motions
filed shortly before the hearing com-
mences or during the hearing if the
other parties or the presiding officer
would be required to divert substantial
resources from the hearing in order to
respond adequately to the motion and
thereby extend the proceeding.

(b) Affidavits shall set forth such
facts as would be admissible in evi-
dence and shall show affirmatively
that the affiant is competent to testify
to the matters stated therein. The pre-
siding officer may permit affidavits to
be supplemented or opposed by deposi-

tions, answers to interrogatories or
further affidavits. When a motion for
summary decision is made and sup-
ported as provided in this section, a
party opposing the motion may not
rest upon the mere allegations or deni-
als of his answer; his answer by affida-
vits or as otherwise provided in this
section must set forth specific facts
showing that there is a genuine issue of
fact. If no such answer is filed, the de-
cision sought, if appropriate, shall be
rendered.

(c) Should it appear from the affida-
vits of a party opposing the motion
that he cannot, for reasons stated,
present by affidavit facts essential to
justify his opposition, the presiding of-
ficer may refuse the application for
summary decision or may order a con-
tinuance to permit affidavits to be ob-
tained or make such other order as is
appropriate and a determination to
that effect shall be made a matter of
record.

(d) The presiding officer shall render
the decision sought if the filings in the
proceeding, depositions, answers to in-
terrogatories, and admissions on file,
together with the statements of the
parties and the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the moving
party is entitled to a decision as a mat-
ter of law. However, in any proceeding
involving a construction permit for a
production or utilization facility, the
procedure described in this section may
be used only for the determination of
specific subordinate issues and may not
be used to determine the ultimate issue
as to whether the permit shall be
issued.

[37 FR 15135, July 28, 1972, as amended at 46
FR 30331, June 8, 1981; 54 FR 33181, Aug. 11,
1989]

HEARINGS

§ 2.750 Official reporter; transcript.
(a) A hearing will be reported under

the supervision of the presiding officer,
stenographically or by other means, by
an official reporter who may be des-
ignated by the Commission or may be a
regular employee of the Commission.
The transcript prepared by the reporter
is the sole official transcript of the
proceeding. Except as limited pursuant
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1 This paragraph is suspended until further
action of the Commission. (See 46 FR 13681,
Feb. 24, 1981)

1a This conference may be omitted in pro-
ceedings other than contested proceedings.

to Sec. 181 of the Act or order of the
Commission, the transcript will be
available for inspection at the NRC
Web site, http://www.nrc.gov, and/or at
the NRC Public Document Room. Cop-
ies of transcripts are available to par-
ties and to the public from the official
reporter on payment of the specified
charges.

(b) Transcript corrections. Corrections
of the official transcript may be made
only in the manner provided by this
paragraph. Corrections ordered or ap-
proved by the presiding officer shall be
included in the record as an appendix,
and when so incorporated the Sec-
retary shall make the necessary phys-
ical corrections in the official tran-
script so that it will incorporate the
changes ordered. In making corrections
there shall be no substitution of pages
but, to the extent practicable, correc-
tions shall be made by running a line
through the matter to be changed
without obliteration and writing the
matter as changed immediately above.
Where the correction consists of an in-
sertion, it shall be added by rider or
interlineation as near as possible to
the text which is intended to precede
and follow it.

(c) Free transcript. Except in an anti-
trust proceeding, in any adjudicatory
proceeding on an application for a li-
cense or an amendment thereto, the
presiding officer may arrange for provi-
sion of one free transcript to a party,
other than the applicant, upon request
by that party. The transcript will be
made available to a party at the same
time and location as it is made avail-
able to the NRC staff. If a transcript is
mailed to the staff, it will also be
mailed to the requesting party. A pre-
siding officer has the discretion to con-
trol the distribution of transcripts to
parties.1

[27 FR 377, Jan. 13, 1962, as amended at 45 FR
49537, July 25, 1980; 45 FR 54725, Aug. 18, 1980;
46 FR 13681, Feb. 2, 1981; 64 FR 48948, Sept. 9,
1999]

§ 2.751 Hearings to be public.
Except as may be requested pursuant

to section 181 of the Act, all hearings

will be public unless otherwise ordered
by the Commission.

§ 2.751a Special prehearing conference
in construction permit and oper-
ating license proceedings.

(a) In any proceeding involving an
application for a construction permit
or an operating license for a production
or utilization facility, the Commission
or the presiding officer will direct the
parties and any petitioners for inter-
vention, or their counsel, to appear at
a specified time and place, within nine-
ty (90) days after the notice of hearing
is published, or such other time as the
Commission or the presiding officer
may deem appropriate, for a con-
ference 1a to:

(1) Permit identification of the key
issues in the proceeding;

(2) Take any steps necessary for fur-
ther identification of the issues;

(3) Consider all intervention petitions
to allow the presiding officer to make
such preliminary or final determina-
tion as to the parties to the pro-
ceeding, as may be appropriate; and

(4) Establish a schedule for further
actions in the proceeding.

(b) The presiding officer may order
any further informal conferences
among the parties, including telephone
conferences, to the extent that he con-
siders that such a conference would ex-
pedite the proceeding.

(c) A prehearing conference held pur-
suant to this section may be steno-
graphically reported.

(d) The presiding officer shall enter
an order which recites the action taken
at the conference, the schedule for fur-
ther actions in the proceeding, any
agreements by the parties, and which
identifies the key issues in the pro-
ceeding, makes a preliminary or final
determination as to the parties in the
proceeding, and provides for the sub-
mission of status reports on discovery.
The order shall be served upon all par-
ties to the proceeding. Objections to
the order may be filed by a party with-
in five (5) days after service of the
order, except that the staff may file ob-
jections to such order within ten (10)
days after service. Parties may not file
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